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Dzar Mr Tait

Proposed Housing Dovetopment and Provision of a Primary School Site at Deishar
Road, Boat of Garten - Davall Developments Lid,
Amended Ecologicalfifitigation Report and Amended Layoul

| refer o various meelings and discussions regarding the above site and parlicuiarly updating
a response to SNH comments regardlng ecainglcai issuss and any resultant changes
Feguired fo thoe layout. L i rvh .

| now enclose a further re;mr’[ wh:ch updates ﬁhe colﬂglca! maﬁera arising with pardicular
ragard to Caperoailie and iAlso an, amended Ea}rﬂut Wh!ch we feel: pmperiy addreszes all the
relevant issues while ailowmg deveFmeent t{: proceed £

I would ask you to nole thai the siie owners are Soafield and Stralhspe'f Estale and they are
prepared fo co-oparate fully an any matiers of woodland or estate management outwith the
site in forms of mitigation,

In relation to the Planring siteation, wo are fully aware that this development site was
formally proposed to be included within the Local Plan and was only deleted afler
consideration of the Reporters' comments arising from the public ngulry.  AF thal time
however, neithey fhe Reporters, nor CNPA, had before them the further ecological
information and mitigation sirategy on Caper and were not able therefore to take these
mattors into account. I is wosihy of note however, that the village envelone boundary has
heen drawn 1o include the Applicalion site,

Boat of Garten has been clearly recognised as an important intenmediate settlement in
Strathspey which suppords a level of community services, The axisiing prmary schodl s
situated outwith e immediale community and lhere is in our view a strong comumity
aspiration fo achieve a modern primary schoot as well as fo fulfil housing demand for
affordable and other housing neads.

These aspirations were arficulated mosel recently at the Boat of Garten Working Group
meeting held in Boal of Garten Halt on 1¢® October 2010, atfended by members of the
Highland Council, Boat of Sarten Community Councll, CNPA, SMNH, Seafield Estales, Caim
Housing Association and the Highlands Small Communities Housing Trust. Minutes of this
meeting shauld be in your possessian.

Ha GHARY L33 1) Fhovicad Hedr




Thera iz no substantive land available for development in Boat of Gaden in the newly
adopted bocal Plan. This b our view results in a maost unsalisfactory and unsustainable
situation whereby an imporlant and established seflfement which suppotis a oritical level of
communily sonvices, cannot consolidate and suppc}rl these by necessary new housing
developmant,

In this situation and given the current economic climate and reduced levels of public
spetwbing, it is uniikely to achieve the fovels of funding which might justify the capital
expenditure on a new school.

in addilion, Boat of Garten is at o threshold lzvel in reiafion {o s oxisting sewage treatment
tacilily which can barsly cope with the cureent discharge. [t is our understanding that i this
development was granted Planning Approval then Scotlish Water, who are only funded for
growth, woud programme a new sewage treatment facllily te full modern standards which
would materfally nprove the current situation.

i our viow, the development now proposed reaches a necessary balance within the four
aitns of the National Park, to allow Boat of Garen o maintain itself as a sustainable
commurity. it remains within the village boundary. The necd for this developmant has heen
recaghised in the past by both CNPA officials and meimbars, and ovidenced in earlier drafts
of the Local Plan. | hope thercfore 1hat the further infarmation now submitled can allow you
to report favourably on the pmp:}sals tra ;.rour ccmmattﬂe and that F’Eamung Permission can be
granted, oo i -

Plesse conlact me if you mqu:re any further snfarmatiﬂn

Ycrum smn}ereiyr

Bifl Hephtrn
for Bracewall Sfirfing Consuling

Encs

MBEC Repori (6 Copies)

Drawing 2532-SP01 Rev i (8 Coples)
Drawing 2532-LP02 Rev | (8 Copies)
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cc. Anne Elliott, Scollish Natural Heritage {’:"f e Mgliongl ’
Vi 2 Dy
enc. Draft Plan 20 DEC 2010
Boat of Garten Capercaillie Mitigation Proposais J PRI

. Additional information on behalf of Davall Developments and Seafield and Stra_fhspey
Estate in response fo Anne Ellioit's email, 2M2/f0 and subsequent teiepiione
conversation on 15/12/10Q.

Dear W Tait,

I 'am writing this lstter to make you aware of recent further work regarding the Boat of Garten
proposed housing site, on behalf of Davall Developments Lid.

A meetfing was held batween SNH {Anng Eiliolt), CNPA (Matthaw Hawkins}, the Seafield and
Strathspey Estate (Wil Anderson) and the Developer's consultants {Allan Rennie and Andy
Mackenzie) on 15" November 2010. Matthew Hawiins gncouraged the Developer's
consultants to produce more detall on the capercailie mitigation propesed and Anne Elfiott
agreed with this. The meeting was concluded with the agreemant that the Developer and the
Estate would create a draft plan for detailed comment and consideration by the CNPA and
SNH. Matthew Hawkins noted that he would ask access colleagues for their camments and
respond. This draft plan was sent to SNH (Anne Elliott) and the CNPA {Maithew Hawlins) by
smail on 18" November 2010. Since then the same draft set of capercailie mitigation
proposais were included with the ecology information submitted to the CNPA at the end of
. November 2010. This information included a draft plan and wriiten cutline principles. 1t was
fully acknowledged at thai time that further discussion, comments and agreamant on the
precise details of the mitigation and implementation would be necessary but the key thing
was that both the Estate and the Developer were in full agreement with the provision of this
mitigation as part of the future implementation of the praposed development.

To date {16/12/10), no response has been received from Matthew Hawkins of the CNPA bt
Anne Elliott of SNH has responded fully to the draft proposals by emall on 2" December
2010, giving further advice of how SNH would iike to see the draft proposals further
developed. The attached plan to this email is an updated draft to move towards addressing
SNH's further detaifed comments. :




5 0 Band Zahig RN F T,
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The Developer does not view this as the final detail on the mitigation but rather further
development of the principles and detatl involved. The Devesloper and the Estate continue fo
emphasisa that they are committed to implementing this and hope this fuither work indicates
their witlingness to undertake best practice ecologically based mitigation to avoid/minimise al
impacts on capercaifie in refation to the proposed development while acknowledging the
important issues surrounding continued public access. This further information also indicates
-our willingness o develop this further and implement suitable measures in agreement with
SNH, CNPA and the Capercalilie Project Otficer should the proposed housing development
be consented.

Yours Sinceraly,

Inciependeni Ec:uiﬂg:;st working with Bracewel] Stirling Architecits
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4, INTRODUCTION

114
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1.1.3

1.1.4

1.1.5

Bracewsll Stiring Architects act for Davall Developments {the Daveloper}, a iocal
house-building client who propose t¢ constrict a housing development on the
wesatern edge of the vitlage of Boat of Garien, inverness-shire. The land on which this
proposed developiment is located and the surrounding land within the wood is in the
ownership of Seafield and Strathspey Estate. Seaheld and Strathepey bstate are
futly supportive of this proposed development and have been instrumental in putfing
forward and agreeing to much of the on site and off site mitigation proposed within
this report. The propesals also include land designaied for a new primary school,
which it is understood the focal community are very supportive of The proposad
development location plan and site plan are included in this report as Figure 1 and

Figure 2.

The site is currently a Scot's pine (Pinus sylvostris) plantation, with a number of
tracks and footpaths crossing it. Both the tracks and footpaths are fairly wal used,
particularly by dog walkers from the viliage and some now form part of the core path
netwark. The plantation in this northern edge area of the wood and to the inwnediate
soulh -has evidence of pest ploughing and is & commercial plantation. I is
understood from the Eslate records that the natural woodland was gradually clearad
around 1900 and used for grazing but had a number of standard trees left for animal
shelter and amenity and some natural regeneration occuring through fo the 1820,
Part of the area was alse accidentally bumed in 1820.. Natural regeneration then
occurred and some including the area close to Boat of Garien was clear felled in
i946/41. It is noted that the rest of the area was destroyed by fire in 1942, Since
then the woodland area has been re-planted in the 1960°s and thinned once in 1994,
A fow of the older Scot's pines still remain furlher south in the wood but well outside
of the proposed development area in the north.

The site is hounded to the north by National Cycle Network Route 7 {Loch and Glens
Cyele Route North and part of the Aviemore to Slachd loop} and Deshar Road and by
the housing of Craigie Avenue and the community centre in the top notth-easiern
corner. The rest of the proposed development site to south west and eastis botnded
by the Scof's pine plantaiion. Vehicular access fo the site will ba via Deshar Road,
immedialely to the west of a small car park adjacent to Craigie Avenus.

Bracewell Stiring Architects initially commissioned Mackenzie Bradshaw
Environmerttal Consulting (MBEC) to carry out a red squirrel (Scitirus vulgaris) survey
to confirm the extent of the population within the plantation on the proposed
development site and to provide advice on mitigation. This aspect of the ecological
site investigation was to update a previous squirrel survey by Steve Austin in May of
2008, providing bassline Information in a concise format to aid further detaiied
scheme design and mitigation by the Developer. Subsequent {0 this red squirre
investigation, the site was also assessed for badger (Malfes meles) and wood ant
(Formica sp.} presence and ail this work is presented hete as a Survey Repott in
Appandix 1.

As part of tha Local Plan procedures within the Cairngorme National Park, the Local
Plan was subject to examination through a Local Plan Inquiry. In light of the issues
raised by the Reporter to the Inquiry for this site in Boat of Garten, and in particudar
the issue of capercailiie {Tetrao urogalfus) using the wider area, MBEC have been
requested to submit furiher independent ecological reporting, as supporiing
imformation, to assist the Cairngorms National Park Authority (CNPA} for the

mbec
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determination of this detailed planning application. All this informalion is also of
importance . Scuttish Mafural Herifage, as a statufory consulies.

1.1.6 Recent planning decisions refating to protected species are of relevance to this
application, principally: the Public Local Inquiry Repuﬂers decisions for the Aberdeen
Western Petipheral Route {AWPR) and the 400kY Beauly fo Denny poweiline
upgrade projects. The {ater decision being partly withiin the CNPA's unsdiction and
forming an important part of the red squirrel discussion within this report.

1.1.7 The 2008 Survey Report by MBEGC alse provides an introduction to the
ecoiogicalfbiodiversity interest of the site and is included as Appendix 1 to this
document.

1.1.8 An Oulline Ecological Management Plan has been developed fo indicale the
principies and cutline process involved in implementing this developmesnt, should #
receive planning consent (Appendix 2}, it is MBEC’s and the Developer's opinion that
this culline pian indicates a clear commitment fo the minimisation of all ecological
impacts, the protection of important wildife and indicates a method by which the
devalopment can proceed to implamentation in a lawfid and fully accepiable manor.

2. BOAT OF GARTEN, CAPERCAILLIE AND THE 2009 LOCAL PLAN INGUIRY

2.4 Capetrcaillie Presence in Boat of Garten Weoeds

2.1.1 At no time during the 2009 MBEC surveys {(Appendix 1} were either sighlings or any
signs of current or recent capercailiie presence identified on or within the vicinity of
the proposed development site. While It s fully recognised that these were not
specific omithological sirveys, the surveying was caried out by qualited and
experienced ecologiets wito while underfaken the specific surveys for other species
were consciously looking for all evidence of other specias and species groups lhat
may he of importance. In particular, thess ecologists were famitiar with the feading
signs and droppings of capercaillis but did not Bnd any evidence of their presence
within the northern section of the wood.

2.1.2 The wider area of Badenoch and Strathspay is noted for capercaillie and red squirrel
presence angd thase two species have heen noted within the wider Boat of Garten fo
Kinveachy coniferous plantation (Boat of Garten Woods). This wider area of
woodiand has been noted fo be on ihe edge of an undesignaled ares of land used by
capercailie as a ‘linking habilal' between a number of well used sites in the wider
area. One zite that has heen used as a lek has been identified within the plamiation,
at =1km from the edge of the proposed development site,

213 Varous capamallhe surveys have been complsted in the wider woodland area.
MBEC are aware of surveys in 1994 and every year from 2001 to and inclusive of
2010. Of these surveys, only the 1994 survey showed any presence of capercaillie in
tha immediate vicinity of the proposed development site (humbering two records
outside of the proposed red fine boundary, but adjacent to it).

2.1.4 The 2008 capercaillie surveys {(March and July) show presence at some distance '

from the main vikage along Deshar Road and south west from the exisiing housing
along Kinchurdy Road. MBEC have not sesen the localion details of surveys

mbec 2
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2.1.5

22 L
2.2.1

222

undertaken in 2010. Moss ef af. (2000) specifically identifies the area of the proposed
development {BG/H1 at that time} as a heavily disturbad area where no capercailie
droppings were found.

It should ke noted that the current housing propesals have gone through several
design iterations, influenced by the capercalilie swrveys, in order to satisfy SNH's
concerns and obiections to the original designs. The most significant was as a result
of the 2003/04 survey programime which was cenducted by Dr Philip Ratcliffe with the
agreement of SNH. This survey resudted in the reduction of the red-line boundary fo
57% of the ariginal area and the housing numbers of 120 reduced to 103 (Renme,
20051, The current propoesals have further reduced the housing to 77 units within an
even emalier area. More recently, with the emergence of red squirrel presence as &
significant CHNPA planning issue within the Park, a number of surveys have been
conducted specifically for this species, the most recent in June 2008

acat Plan laguiry Reporter’'s Comments Regarding the Proposed Site

During the Local Plan Inquiry in December 2008, two main issues were raised, Of
primary imporiance to the Reporter was the presence of capercalliie in the woodiands
south of Deshar Road, with red squimel (Sciurys vulgaris) as a secondary issue.

Tha Reporter's commentary can be summatised as foliows:

» While the need for housing is recognised, the development on this site is not
deemed essential;

» An Appropriate Assessment (AA)} has not been carried out, though CNPA
appears to indicate otherwise;,

« An AA s deemed appropriate, even though SNH has not designated the area
for capercailite;

+ While the presence of capercaillie and some use of the whols area is nof in
question, the fevel of presence and use of the proposed development site is,
espacially as doubt has been ascribad to the SNH methodology for estimating
the poputation;

» The SNH mitigation conditions are deemad nadaguate;

+ The development could have a significant impact on the wider area, ih-::iuciing
the SPAs, though to what extent is Unknown,

+ Devélopment should be presumed against; and

o The zoned area for development should be dropped from the local plan.

2.3 Discussion on this Preposed Housing Area

2.3.1

The 2008 SNH Natura Appraisal for the area indicated that the one recorded lek is
well away from the proposed development area (previously referred to as BG/HI)
{SNH, 2008). Cofiated records Trom 1994 to 2005 indicate a wide presence through
much of the wood and the April 2006 study also showed that birds were widely
dispersed {the SNH Natwra Appraisal notes that this work was detalled enough fo

' 3
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show that the birds generally aveid the existing houses and the tracks and the areas
adjacent {o them). The sensitivity of capercailfie to human disturbance is outiined but
their response fo the regular recreafional use of these woodlands is not so well
undsrstood. A number of recent studies have, howaver, indicated a varying flushing

. distance exhibited batween male and female birds when disturbad by hikers, with the

232

233

2.3.4

235

mbec

distances increasing with a more open woed structire. Of the recorded distances,
0% were within 50m of the flushing "event”. Furlher work is guoted and the distance
of the recorded lek site within the wood is noted as being beyond the median alert
distance from woodiand paths. The birds generally aveid woodland near paths, which
is suggested as a limiter to the area of woodiand that is available to the Lirds. The

‘removal of unnecessary paths wolld appear 1o bs the recommendation arising from

the various study resuits,

It showld be noted that the SNH Appraieal document identifies that only one of the
three surveys {in 1994} showed any capercaillie presence in the immediate vicinity of
the Boat of Garfen proposed housing area {previously called BG/H1 and zoned in the
deposit draft Local Plan).

The foliowing summary is of particular note {SNH, 2008}).

« "The proporiion in the whole of the Boal of Garten Woods of the tofal Scots
pine woodland resource in Badenoch and Strathspey is .019%,

» Capercaiic have only once been recerded as using this part of the woodland
in three separate surveys,

« New habifat has been created elsewhere in Strathspey (which can be shown
fo be successful), ‘

« The farger area of woodfand wilf not be fragmonted by the development,

» Spodialist advice (SNH and Capercaillie Preject Officer) states thaf the loss of
5.8ha of habital, in his instance, is not important.

Therefora, regarding the loss of habiiat arising from the proposed zoning of the land
for development, and #s subsequenl developmenl, {iis would not be significant i
ferms of effects on the SPAs.”

However, the docuiment continues with:

“Afthough pofential loss of habilat is not in itself belfeved to b significart, the levof of
use of Boaf of Garen Wood by capercalllie, ifs proximily to SPAs, the known
dispersal distances of capercaiffie, tho need fo manage capercaifiie al metapapulation
scale and their sensitivity to disturbance fead us to conclude thaf the development is
fikely fo have a significatt offoct on capercaillie in the SFAs.”

The final conclusion section states that it has not been demonstrated that there would
be no affect on the metapopulation of birds which use the nearby SPAs and that the
proposal therefore risks adversely affecling SPA integrity. However, ihe mitigation
proposed by SNH as a suggested condition to development consent was considered
to reduce disturbance to a level where it would be unlikely to cause a negative effect
an capercaillie within the Boat of Garten Wood and -any knock-an impact o the
maintenance and distribution of the SPA populations. With the mitigation in place, the

4 .
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235

235

“stepping stone” funclion of the wider wooadland would not be s:gn;imanﬂy impaired
(SNH, 2008}

SNH (2008) recommendead that the Local Plan should state that this mitigation ", .be
part of an atcess management plan produced by the developors, and enfarced via a
Section 75 agreemont with the Caimgorms Nalional Park Autherify or Highland
Council {whichever defermines any planning application).”

The SNH position was further clarifisd for Bracewel Btirling Architects on 11 February

- 2010, by Anne Effiotf, SNH Area Officer {Strathspey and Naim):

238

239

mbec

“For the Deposil Draft Local Plan, we advised that there is likelihood of significant .
negalivo offect on Nalura inferesis. We therefore note that development wiff only be
parmitted if CNPA is able, after an appropriate assessmom, o concludo that it wilf not
adversafy affect tho infegrify of those inferests.

in our apprafsal of the principle of developing ihis sifo shown in the Deposit Draff
Local Plan for housing, our viow was that there is a likely significant effect on ithe
neatby capercaillie Mafura sifes. However adverse impacis an the ineghily of tho
sites couwld be avoided by off-sile mifigation to reduce impacis of disturhance to
caporcaiffie. As you know, we objected fo the most recent planning application
because i facked any mitigation. The Deposit Draft Local Plan contained defails of
off-sife mitigation required in the oveni of development here, and these are sfiff
refevant.  This offsifo mifigafion was necessary to enable the appropriate
assessmeri of the Deposit Draft Local Plan fo conciudo no adverse effect on fhe

- imegrity of noarby capercaillie Malura sites by alfocaling Hhis land for housing

devalopment.”

With regards lo appropriate off-site mitigation, as staled in the Natura Appraisal, SNH
want this fo be signed up to and guarantesd prior to any development being
implementad, to off-set any potential impacts to the SPAs - mitigation which the
Repaiters at the Local Plan inguiry apparently considered to be inadequaie. The
Reporters appear to be dismissing the opinion of the statutory consullee (SNH) with
the expartise reguired to determine such things.

The importance of the wider arsa of Boat of Garien wood as a “stepping stong”
between SPA areas is not disputed by any of the parties involved, though it should be
noted that the majority of movement would be likely fo be between the Abernethy and
Kinveachy areas or vice versa {approximately east to west/west to east} . The Boat of
Garten plantation Bes between these SPAs, in [ine with the norlharn edges of three of
the designated areas (Craigmore Wood lies to the east of Nethy Bridge and the
Abernathy Forest), thus effectively providing a continlous habitat for the
metapopulation of these areas. However, the proposed Boat of Garfen housing site is
adiacent to the main road into the village and exisiing development and already
subject {o a high level of distirbance (by vehicles, humans, dogs and cats). While
deveicpment of this area inay push the limits of disturbance slightly further info the
plantation, lhe wood is actually quite broad and long and the less-dislurbed "stepping
stona" wouild remain unaffected slightly further south, With the mitigation proposed in
tater sections of this report it is arguable that in future the core area for capercailiie
may he effectively intreased in size. The wider Boat of Garten Woods area is of 2
substantial size in comparisoen tn the disturbad edgs which has bean identified for the

" proposed deveiﬂpmsnt

&
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2.3.11

23142

An impotiant issue in relation to the whole of the Boat of Garien Woods must also be
borne in mind in this cansideration and that regards lhe commercial stafus of this
area of plantation. This is an area of commercial forestry and will iz likely to be
subject to felling at some point in the future, meaning the loss of a much larger area
of suitable capercaillie habitat as a normal part of forestry management and harvest
operations: This ocours regulariy within the wider surrounding area and adds context
to the likely effect of the proposed housing developmeant on the capearcaillie interest of
the area.

As noted during the MBEC field studies in June and September 2009, the area
proposed for housing is commercial plantation (there s evidence of some previous
felling, ridge and furrow plotughed topography and younger trees are preseni, Le.
currently too young o be of any particular commercial valug), The development aims,
howsever, include using the woodland selting, which wouid mean refaining the
essential character of the woodland. While basically addressing the landscape issue,
retention of the characler of the area should also facilitate a reduclion in the
disturbanece effect of the proposed new houses {as well as the existing houses). ltis
recognized howevar, that this does not address the issug of moving the potential
zene of disturbance, by recreational users, further south into the woodiand. It should
he noted that tha paths into the wider area of the plantation are limited, though MBEC
surveyor experience shows that they are reasonably well-wtilissd by both recreational
walkers and for exercising dogs from and to Boat of Garten.

it should be nated that at no time was t%‘:eé‘e a raporfed sighting of capercaillis within

- the proposed development area in the 10 years prior to a September 2005

2313

- 2314

communicalion belween Allan Rennie of Bracewell Stirling Architects and SNH
{Rennie, 20650} and "signs" were {imited o four records within the criginal larger
proposal area. None of the subsequent strveys have idenlified efther signs or
sighlings either m or within the inunediate vicinity of the revised acheme red line
boundary.

The Septembar 2005 communication (Rennie, 20050} reiterated an eartisr
capercaillie study conclusion that the conatruction of housing on the revised sife was
unkikely to impact on the capercaillie population and that the proposed mitigation
measures, habitat enhancement of and reduction of recreational access to the
southern part of the wood, shouid increase the suitability of this area for capercatilie
{i.e. & net gain of suitable habitat).

Recently in 2010 Seafield and Strathspey Estate have boen in comrespondence with
RSPB after a letter was wiitten by the RSPB to the CNPA regarding the housing
aliecation in the local plan which included this proposad site, The RSPB have said
that "they do not wish to see housiy at thiz site”, however, they do not appear to
have really justified why in terms of the relative locations of the proposed housing and
the mair area of capercaifie use and they have not sesn any of the detailed
mitigation proeposed. This is mersly recorded here for accuracy but not discussed
further bacause it is SNH that are the statufory consuitee on nature conseivation in
this situation and lhey have carded out the detalled previous appraisal and are aware
of the detail proposed In refation to this deveiopment.

24 Measures Proposed Specifically in Relation to Capercaillie

24.1

Seafield and Strathspsy Estafe and Davall Developments Lid. have agreed in
principle & range of on-site and off-site proposals which will specifically address the
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243

244

concerns in relation to capercailfie. At the time of writing these are in a draft plan
which was sent to SNH and CNPA on 18" November 2010, following a meeting on
15" November 2010, where Malthew Hawkins of the CNPA specifically requestad
more details on this issue. This draft plan is included within this report as Figure 3,
while Figure 2 shows the proposed development layout. MBEC were hoping to be in
a position to have addressed any CNPA and 3NH comments on thase before the
sUbmission of this report but as of 268" November 2010 we have had no TESpONSe.
As the Developer's team have stressed to SNH and CNPA, we are happy to adjust
the mitigation proposed as directed within the principles oullined and Seafield and
Strathspey Estate and Davall Deveiopments Ltd. are fully supportive of this approach.
To implement this on the ground we suggest that Seafield and Sirathspey Fstate,
SNH, the Capercalliie Project Officer and the Developer's ecologiat should agree the
detall of this on the ground just prior to the works baing undertaken.

This draft plan (Figure 3} has been constructed to address SNH's Natura appraisal
proforma (CNS/DCHI/BOGH), specifically conditions 16 within item 3d. The
implementation of this mitigation has heen judged by SNH to reduce disturbance o a
level that the housing proposal would be uniikely to negatively affect capercaillie
within Boat of Garten Wood or adversely afiect the ability of the wood fo act as a
potential stepping stone linking other sumounding Matura sies (Section 4.
Cenclusions). [n other words, the implementation of this mitigalion as part of the
housing works would allow a conclusion of no effect on integrity to be reached for the
relevant Natura sites in the surrounding area in relation to capercailie (Section 4. ~
Response, a). For this application, the completion of such an appropriate -
assessment for the surrounding Natura sites would be down to the CNPA as the
competent authority. It is a maller for the CNPA whether they judge that an
appropriate assessment is necessary under lhe Conservation Regulations 19984 and
amendments. However, given thal the CNPA has siated recently that a specific
appropriate assessment was not carried out for the Boat of Garfen Woods in reiation
to the recent core paths implementation, then comparing the relative leveis of
capercaiilie disturbance in relation to their respective iocations and closensss {o ek
and capercallie rearing areas, this would suggest to the omithologically based
ohserver thal ons is not necessary for this proposed development.

MBEC believe that this draft plan {Figure 3} does address these “conditions” and
provides a workable sojution for both public access and capercaillie mitigation; fwo
things which are quite diffictit to reconcile in practice. Further, it is dlear that both
Seatield and Strathspey Estate and the Developer can implement this mitigation and
are committed to doing se in Hne with constructing the proposed housing
davelopmeit. '

Further details of the proposed capercaillis mitigation are explained in the text in
Section & of this report.

3. RED SQUIRREL

3.1 CGurrent Status of the Population within Boat of Garten Woeds

3.1.1

The 2008 Survey Report {Appendix 1) showad a relatively even spread of red sqﬁirrei
dreys across the plantation area within and adjacent to the praposed housing sile
boundarites. The concentrations of higher-rated dreys indicated the presence of up 1o
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approximately six individuals. A distinct chister of dreys was noted, 100m in from the
road and to the west side of the site {ses Figure 2 which indicates that no houses ars
proposed for this area). This cluster included a slightly higher concentration of higher-
raied dreys than within the rest of the proposed development area. The only factors
which would appear to influence this pattern are the density of the canopy, providing
greater connectivity batween trees and therefore more protection, and possibly tha
slightly greater physical distance from the existing residential area.

The estimation of up fo six animals within the study area agress with the number
suggested by the earfier 2008 survey report and fils within the refalively low
poptiation densily expected for this lype of coniferous plantation. With generally hittfe
age diffarence between irees in this area, this typse of monocullure provides a sub-
aptivnal habitat for red sguirrel. This sachion of woodland s currentiy subiect to a
relatively high level of disturbance due to the proximity of the current residertial area
and the number of dog walkers using the woodiand {plus a number of cats capabile of
hurting squirrel). From surveyor observalions {an ecologist was present on the site
from aarly morning through to beyond dusk), disturbance is fairly constant throughout
the day clese to Deshar Road. The road just fo the norlh of the proposed
dovelopment area is nat thought to be a significant source of mortalily for this
population, as can occur in some circumstances, because the habitat to the notth is
not suitable for them and therefore they have no reason to cross inta it

3.2 Red Squirrels and Developmeant within the Cairngorms Nationat Park

321

322

The presence of the red squirrel drays within the proposed housing area has
implications for the proposed development at Boat of Garten, as a number of tress
will naed to be felled in arder for the housing to be constructed. The identification of
higivrated squirrel dreys had akeady infiuenced the design iteration before the 2008
protected species survey programane angd this detailed investigation further infhienced
tha design of the spacific housing proposals, particularly with regards to the cluster of
dreys identified within the western adge of the sife — a number of housss and loop of
raad were removed from the earlier design (see Figure 2).

As identified in the 2009 Swurvey Report (Appendix 1}, red squirre! is subject to
protection under the Wildifie and Countryside Act 1881, as amended i#self and as
amsnded by the Nature Conservation {Scofland) Act 2004. They are also listed
within local and UK Biodiversity Action Plans. The relevance of this is that there is
currently no development licensing system in place to parmit the desiruction, damage
or disturbance of red squirrel dreys for the pwposes of development, even while
protecting the status of the species. Guidance related o forestry tree felling is
available and is provided by the Forestry Commission and this is used in large parts
of Scotland, along with careful ecological supervision during felling works and
deemed to be lawhd and reasonable. Indeed lhese guidelines are used by forest
managersfiprivate landowners within the Park on a regular basis for farge scale free
felling operations down fo igcal thinning operations. However, recently officers of the
CNPA have been taking guite a different and, it is fair to say, a uniques stance on such
wiclely accepted mitigation techniques and appearing {0 say that they are untawful
and therefore planning consent cannot be granted. Givan this known sitaation, which
in MBEC's expatience is exclusive to the CNPA, this developrnent has been designed
along with new types of ecological miligation o ensure the proposed development
can proceed under tha CNPA's tarms.

mbec
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As a result of a lack of development guidancs, i is fair 1o say that there is currently
some uncertainty, in relation to the planning application process, in the interpretation
of the law governing the protected status of red squirrel and inconsistency in relation
to the protection afforded to other species of conservation concern in a Eurapean
context. The approach of the CNPA is extremsly precautionary and extends
protection to all dreys, no matter whether they are actually in use or not. However,
given that red squirrels use multipie dreys and can build a new drey in under a day, it
can be sensibly argued lhat, within the law, only those recently or currently in use are
profected. Such a view would ensure the buildabiiity of the Boat of Garten proposals,
while af the same time applying "top-notch” mitigation through the provision of
‘reasoiiable precautions” (as stated in the Nature Conservation {Scotiand} Act 2004).
It iz vary lmpcrtant to note that the current status of the red squfrrel papulatmn i the
local area is not at threat here and even individual animals are not at threat, given the
mitigation proposed and the determination of the ecologists involved fo find a
common sense and lawful approach fo rescive this uniguely CNPA issue. MBEC
kave seen Senior Counsel advice given on this sifuation and are content that they
can work within the basis of this eminent planning QC's advice.

3.3 Receat Developments in Planning and iregal Cpinton

3.3.1

33.2

333

The Reporters’ opinions for two recent pivotal Public Local lquiries (PLis) for
development projects with similar issues in Scotland fthe Aberdesn Western
Peripheral Route IAWPR] and the Beauly to Denny 400kV power iine Upgrade}, have
relevance for the Boat of Garten proposals, as red squirrel presence was identified as
an issue for both thase proposed developments (AWPR PLI, 2010; Scottish
Governiment, EGGE} importantly, cognisance has also been taken of the closing
aubmissions of an eminent planning advocaie (Allsa Wilson QC) for thess inguiries
and her carefully reasoned written comments spacifically to another local developsr
dealing with a similar set of issues to this proposed Davall Developments site.

Red squirrels and their wider conservationfrange maintenance are arguably more of
an issue for the Beauly to Denny project than for the AWPR, as the CNP area is
considered to be a more important area for this species, due prmmpaiiy to the current
absence of grey squirrels, fn March 2009, Forestry Commission Scoliand proposed
the designation of “stronghold” areas {(FCS, 2008} o help manage the-land involved
In a more ‘squirreksensitive’ way (essentially by encouraging “hest practice” land
management). The designation of stronghold sites was subseguently announesd in
December 2008 {(Wildlife Extra, 2009). The closest of the 18 designated siies fo lhe
transmission line is the Scuth Fennoch weodland, o 12km to the west of the
fransmiseion line route; the closest site within the Patk is the Inshriach & Glenfeshie
site, ¢. 19km to the north-east of whare the Hne crosses Glen Truim. Simiarly, the
propoesed housing site referred to heare is oufside of any slronghoid. site for red
squirrels, :

Discussion of the Relevant PL! Considerations with Fegards to the Boat of Garlen

Proposed Housing Site

A number of important points have been identified within the two PLI deferminations
which are of primary impartance to the Davall Developments' housing development
application in Boat of Garten. The AWPR and Beauly to Denny projects are clearly of
a much larger-scale than this smali housing development, nonetheless, the same
principles should apply in relation to the context of the National Park and CNPA's

g
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336

337

3.3.8
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pasition; in refation to pfanniﬁg datermination for the sites (i.e. lhe presance of red
sauirrel drays),

The AWFPR PLI decision provides some iegal clarity in relafion o the precautionary
approach taken to dreys by the objectors and the suggestion that a nationaly
protecied species shouid receive more protection lhan a Europsan Profected
Spacias. While a Hcensing system for developmant refated disturbance is not in
mace, i does not follow that desfruction of a drey is necessarily a criminai activity
under the WCA 1981, as amended {Section 8]1 & 4]). The development would bs
cohsentad and there are relevant mitigaiion measures in piace to avoid and minimise
impacts to red squirrel and therefore no actions would ocewr which could ba classed
as "intertional® or "reckless” under criminal law and the conditions specified under
WCA Seclion 10, subsections 3 and 3A would apply. As pointed out by the Reporters,
statutoriy consented aclivity is fawfil aclivity; as long as reasonable precaulions ars
taken to prevent accidental damage to red sguirrels and their places of
shefler/protection; developinental activities safisfy 10{3} and 13{3AL

SNH (2010} provides a three-stage test for the defence of inadvertent wildlife crime
as a result of lawful activities; this test clarifies the legal position of an inadverient
offender thus: '

1. The untawful act was an incidenfal result of an otherwise lawful activily ‘or
aperalion.
2. The person who committed. the utdawful act must have laken reasonable

procations it order fo avoid commifting the act or, affernatively, the person
must shaw that he or she did not foresee and cotfd not reasonably fiave been
expacled o foreses Hhab the aclion would result in an offence being
caniifod.

3 I must be shown that steps were laken to minimtise any damage or
disfurbance {including, for examplo, disturbance to & nes! sfie} onca i became
apparent that a coniravention of the provisions of the 1981 Act had ocowrred.”

SNH suggests that under these conditions, proof of best practice and reasonable
mecautions in place to prevent nadverent wildlife crime {as presciibed under the
WCAY will satisfy the Judiciary of a developer’s best intentions as regards their
oparations. .

The UK Red Soguimel Group (2004) reflects a siimiar approach o sccidental
infractions of the WCA (as amended), Le. that the act was incidental fo the main
purpise of the work; the work was legal (not in contravention of any other
tegistationfregulation); and that the uniawlil act could not reasonably have been
avoided. In the absence of a licensing system, the Group states that ulimately only a
court can decide what is "reasonable” under faw, but that a developer should take ai
reasonable steps to aveoid, or if not possible, to minimise, damage to places red
squirrels use for shalter or protection (lhrough survey and mitigation maasures, afc.).
Such mitigation as is required is also best derived through agreement befween the
conservation agencies {.e. SNH in Scotland), planners and the deveioper,

The AWPR PL! endorses the approach fo mibigation presented by MBEC heis
working on behalf of Davall Developments with regards o red squirrel presence on
the proposed development sifs at Boat of Garen. It should be noted that the
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proposed mitigation for the housing development goes further than that propossd and
accepted as lawful for the AWPR, giving more guarantees for avoiding direct
disttrbance to sauirrels: this cdlearly demonstrates cwvord bost praclice and
roasonable precautions taken by the developer and should therefore satisfy all the
necessary tests to be undertaken by the officers of the CNPA in relation to red
squirrels and thair profection.

The Beauly to Denny PLI has highlighted what the Reporters have termed a
‘misunderstanding” of the Nationa! Patics (Scofiand) Act 2000 in how CNPA
determines planning applications: it does not follow that every squaro contimotre of
the area designaled as a Mational Park must necessanily be regarded as being of
autstanding nalional importance.” A coordinated and “reasonabie” approach to
development needs to be applisd and this does not mean that every application has
to satisfy every aspect of all four aims of the CNPA. MBEC believe that, under these
terms, the current CNPA officers approach to red squirrels and planning is currently
what would be considered an wnroascnable approach to development and it is
presumed that the same thinking will be stated for Boat of Garten, as has previously
been the case for Carrbridge and other proposals,

& point of further interest brought out in the Beauly to Danny PLI is the Reporters’
attitude towards commergial coniferous plantation, which clearly implies a low “vaklie"
given to such plantation within the wider landscape, especially when compared to
natural afforestation. Commercial plantation is a crop and harvest is therefore an
expected stage in the forestry process {with forestry being counted a lawfidf aclivity as
stated by SNH, 2010}, whether under private or Forestry Commission awnership, The
Boat of Garten proposed housing sile is characterised by conferous monoculture
piantation {siraight lines of Scots pine with access fracks and rides separating the
forest biocks). The Boat of Garlen site has a history of previous cropping and
lhinning: in addition to the ndge and furrow topography of ploughed plantation
forestry, this site alzo has regular iines of tree stumps as evidence of thinning
opetations, None of this woodland is identified by the Woodland Trust as being of
Ancient Crigin {Ancient Tres Hunt, 20H0), confirmad by checking the SNH Ancient
Woodland Inventory held in GIS form by MBEC, The majority of the woodiand fo the
south of the site is, however, identified as Ancient Wocedtand by SNH and "Ancient
Wood (replanted — 2b}* by the Woodland Trusl; the closest part of this designated
area is <. 100m beyond the proposed development site housing boundary.

White essentially for purposes other than forestry, housing, road development and
power line developments reguire felling on vastly different scales: the Beauly o
Deanny power kne reguires approximately a 100m-wide clear-felied wayleave through
forest {varying in width depending on localised issuss and forest design pianning),
while for this proposed smali housing development the trees will be selectively falied
to retain the essential edge character of the woodland on the edges of the housing
area. Thase differing methods obviously have different implications for the long-term
presence of squirals in the local area. Anecdotal evidence indicates domestic
gardens being used by red-squifrel if mature trees are retained close by; an example
of this has happeoned is Rowan Park, Carrbridge, where the housing is fairly recent {c.
10 years old) and immediately adjacent to a proposed development site (Carrbridge
Woaod, Tulloch Homes Ltd ). Red squirrels are frequently observed foften daily) using
the gardens for foraging, especiaily when food is put out for them {which it commonly
is). Al least one of the properties is also reported to have a drey in a fres in the
garden. Tha nearby Landmark Heritage Park in Caorrbridge s also lnown for its
feerding of squirrels and would appear to both support a population of the animals on
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3.3.13

3.3.14

gite and have a number of animals commuting from adjacent areas {indicated by the
number of road kills on the adjacent B9153). This suggesis that sympathetic
development, with long-term retention of mature food irees locally, while causing an
indirect refocation of animals during construction, may actually be of potential long-
term benefit in safeguarding suitable habitat and encouraging highar winter stirvival
rates (evident from MBEC's recent work at Canrbridge).

Conclusions
By implementing appropriate ecological mitigation thwough design and working

praclices, the Developer wouid be canrying out what constitutes "reasonable
precautions” to avoid any uniawful actions undar either section 8(1) or section 9{4} of

the WCA {paragraph 2.248, AWPR PL! Repart, Vol. 1, Chapler 2; AWPR PLI, 2010).

The Reporters endorse the approach which has, in paralls, kean propesed by MBEC
for Oavall Developments, in that appropriate mitigation “...would afsc justify a
mitigation strategy that inveolved differentiating beltween aclive drevs and abandonod
dreys al the time of construction”, as thie sirategy wouid “.. seek lo avold any direct
impacts fiat would conslifufo an unfawhid act, such as the deliberate Killing or injuring
of a red squirrel or defiberale desfruction of an active droy whifst cocupied by a red

squirred.”

While the Reporiers for the Beauly to Denny Inguiry have not focused precisely on
the same issue, they have chviously formed similar views to those for the AWPR
consent as sinilar issues and mitigation apply for this project as well. A spacific email
hightighting this very issue was sent to the Scottish Government for the attention of
the Reporters during thel deliberations on the Beauly to Denny praject (email to Scott
Mackenzie from Don MoKes of the CNPA dated 12 September, 2008) and they were
clearly aware of &, took account of it but decided lhat a lawild consent could be
granted in their advice to the Scottish Ministers.

MBEC having been involved in and studied the mitigation for red squirrels for the
AAWPR and the Baauly to Danny project carefolly are clear that the approach that the
to the Boat of Garien site with regards to red sguirrel presence on the proposed
development site is even more precautionary and clearly best practice. In stummary, it
includas total avoidance of known and iikely active dreys; continuous survaying of
dreys o defermine activity {using state of the art equipment which allows 24hr a day
stirvelilance from a safe distanca); and felfing n a direction which will assist squinrels
to safely temporarily move from the area, i they wish. All such work would be
completed By qualified and experienced ecologists and the time-frames invoived at
the site would specifically allow for felling fo be underiaken over an extended time
period, 85 necessary fo ensure no dishwbance of red squirreis. in relation to the
conslruction process, ali surrounding plantation areas would be undisturbed and
suitable additional landscaping proposed for the development area will mature in the
longer-lenn. This outline aﬁprﬂach was cohvayed {o the CNFA at 2 mesling held in
Grantown on Spay on 18" August 2008. To emphasise, this clearly demonsirates
curent best practice and reasonable precautions taken by the developers and should
therefore satisly planners as fo the good intertions of Davall Developments in relation
to the site. Suitable safeguards could be further ensured through the use of datalled
conditions, which MBEC, on behalf of Davall Developments, wouid be happy to
discuss and agree with offlcers of the CNPA.

3315 The approach to the implementation of this mitigation are further detailed in an
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Ouilline BEcological Management Plan which is appendsed as Appendix 2 to this report.
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‘This approach is infentionally flexible to allow for drey movements over time and
MBEC are confident that, with this flexibility bulit in and understood that squirrel can
be fully and lawfully mitigated on this site.

4. OTHER POTENTIAL ECOLOGICAL ISSUES

4.1  Introduction

4.1.1

4.1.2

A number of other ecological izsuas have heen idertified over the course of the
eralions of the housing proposals for this site. In addition to the capercaillie and red
squirrel issues, concern has heen previously expressed over ihe potential impact to
the habitat itself and &4 number of olher species of potential interest inciuding badger,
wood ants, other bird species and several other insects.

A serial objector to development proposals within the National Park is the Badenoch
and Slrathspey Conservation Group (BSCG). Evidence, shows lhat this group, a
smali number of whom are extremely aclive, are following an anti-development
agenda within the Park's boundaries (even arguably an anti-sustainable development
agenda). This group have made comments in relation to ceriain aspects of this
proposal, as they do for virfually every proposal, and where relevant thess are
discussad below. We have ighored some of the ohviously ridiculous commenils made
concerning this proposed development, including for example those concerning
potential disturbance to oiter and their connection to the Spay SAG. '

4.2 Ancient Woodland

4.2.1

4.2.2

4.2.3

mbec

In thelr 2002 objection to the development of this site {BSCG, 2002}, the implication
was that the rees are part of the "Caledonian forest (native ping)” classification. A
1894 souwrce is quoted, identifying the forestry of most of this area as "self-sown Scots
ping’. However, tha lack of "exotic” conifer species to be found in the proposed
development area doss not mean that the forestry is not plantation. It is clear from
iooking at the site that the forestry is plantation: the trees are for the most part in
straight lines, with ploughed ridge and furrows including felled stumps providing
evidence of an eariier thinning. Age class structure is fairly uniform amongst the
planted trees. Information MBEC have been given fiom the owner, Seafield and .
Strathspey Estate, and summarised in Paragragh 1.1.2 clear shows that BSCG are
totally wrong about this proposed housing area of land and its immediate
surroundings, aiongside Deshar Road. YWhile some self-sown trees are present, this
is ot uncommon in this ansa within slightly more open areas of plantation foresiry,

n defence of the BSCG position, their 2002 objection was made on the originat
outline application which included & small area within  the designated Ancient
Woodland and part of an adiacent area identified in the Semi-natural Woodland
Inventary (SNH GIS dataset held by MBEC) and as “Ancient Wood (semi-nafural —
2b)" by the Woodland Trust (Ancient Tree Hunt, 2010}, the area now being proposed
Is significantly smaller and is completely outwith these non-statuiory areas.

The isaue of habitat fragmentation that could be caused by developmient of this area
was also raised in the objection (B3SCG, 2002). Howeaver, this is clearly not now an
issue as lhe site will not cause any severance of the overall canopy from 1he Rivar
Spey to Kinveachy. Retention of more mature trees all arcund the davelopment edge
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wili alse reduce the potential loss of habitat and Hmit sven very localised
fragmentation. It is important to note that this proposed development will be next to
Deshar Road and will extend the existing village edge slightly. '

4.3 Plants

4.3.1

4.3.2

The Badenoch and Strelhspay Conservation Group (BSCG) have reporied the
nresence of several notable plant species in the wider woodland area. Thess were
the presence of Juniper (Juniperus commutis comnunis) and creeping lady's-tresses
(Goodyera repens). An MBEC botanist has also seen these two notable species in
the wider Boat of Garten Woods and they are locally freguent within the valley.
Howsver, MBEC have checked the current proposed development area and neither
has been sean within it of on its immediate surroundings — lhey are present further
south within the woodland. BSCG alse mention bearberry (Arctostaphiyios tva-ursi)
as being present. 1t is respectiully suggested that the surveyor must have got their
identification wrong — to the inexpetienced eye this species can be confused with
cowherry, which is a common and present species, An MBEC botanist has confirmed
that there iz no bearbery present within the proposed development site or its

immediate surrounds, however, it could be present further south on edge habitat.

aporoximately 1km south of the proposed site but even this is not ideal habitat and
nat where it would be expected to be found.

BSCG also mention fungl and akthough not actually classified as plants we have
mentionad them here iust to be comprehensiva. MBEC have net carried out specilic
fungat surveys of the site but have noted the presence of common fungi while
surveying on the sife {(e.g. oyster mushroom, fly agari, hedgehog fungus and
common chanterefle — most of which were outside of and south of the proposed
development site} and we would have picked up any rarer fungai fruiting structures
iad they been present. MBEC do not feet that detailed fungal surveys are necessary
for this site because of its lack of past woodiand continuity, it ploughed and drained
soit and disturbed recent past ‘

44 Badger

4.4.1

4.4.2

As reported in the Survey Report {(Appendix 1), experienced mammal surveyors
found no evidence of badger presence on the proposed site. or is immediate
surroundings in either the 2008 or 2009 surveys. Anecdotal evidence, doas suggest
badger to he prasent in the wider area, even although they are not resident within the
proposed development area or its immediate surroundings.

The commercial coniferous plantation provides a generally sub-optimal habitat for
badger, which usually prefer a more varied environment, to include open grassland
and broadieaved free adge areas. Whils open grassland and some edge habitat is
potentially avaiiable beyond Deshar Road, the fevel of disturbance in this section of
the plantation, close to the Village, is fairly high and has probably resuited in badgers
avoiding this part of lhe plantation edge. The cumently regular level of off-lead dog-
walking, with clear evidence of dog investigation of rabbit holes, will also be a factor
in this avoidance. Badgers are well known fo avoid setting in areas with regular dog
activity, when they have a choice, as they do hers, of much less disturbed areas in
the surroundings. :
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4.5 Wood Ants
4.5.7 intheir 2002 objection, BECG stated that habitat would be iost for wood ant.

452 Asnoted in the MBEC Survey Report {Appendix 1), Boat of Garten Woods provides a
range of forest floor habitat, some of which is suitable for wood ant species.
However, only Scoliish wood anls {Fﬂrrmca aquitonial were found on the site at that
time and i low densifios.

453 The absence of the narrow-headed wood ant (F. exsecis) may be explained by the
fimited amount of open space on the site and the historical disturbance dus to past
forastry clearance operations within the ares, While the hairy wood ant (F. Lugubyis)
shares s range with F. agufonia, the' past land use cluding grazing and the
remaval of the past native cover may also be a facior in its absence. No survey of the
wider area surrounding the proposed site was underiaken to estabiish the presence
of either of these species locally, though they are known to be present and locally
abundant in suifabla habitat in the Strathspey area,

4.5.4 Opening-up the canopy arcund the edges of the proposed development and futive -
Seafield and Strathspey estate management for capercaillie in the surrounding area
of the woodland woudd significantly increase ihe opportunities for nest-huilding,
parlicularly for F. exsecla, thraugh increasing the penslration of sunhght fo the
woodtand finor,

4.5.5 Recent carmiageway improvemeant work on the A8 in the Carrbridge area, on behaif of
Transport Scotland, has highlighted the potential for transiocating whole nests away
from development, if necessary. The results have so far baen reasonably positive,
with a reasonable proportion of nesls surviving in their new locations; where the
lranstocated nest has failed, a new nest has sometimes been constructed by the
colony as well. While this would be a “last resort’, if any new nests, as well as the
existing nests of Scottish wood ant were within the footprint of the proposed housing
at that time and disturbance was to be unavoidable, then transiccation would be a
suitable option. Again, this could be easily conditioned, should the CNPA so wish.

4.5.6 Resfructring of the woodland edge combined with translocation {if assessed as
necessary} would ensure the continued presaence of the existing Scotlish wood ant
population. The development of this small area of land would not threaten their
presence within the wider woodiand, in other words their status would be maintained.

4.6 Other Bird Species

4.6.1 A number of bird Species hau& been noted to use the wider woodland-area (BSCG,
2002}, including crested it (Lophdphanes cristalus), crosshill {({oxia sp.} and siskin
{Cardetdis sp.). Highly mobile, the loss of a small area of the woodiand would nat
impact these species. Of these hirds, only siskin was ohserved by MBEC surveyors in
lhe vicinity of the proposed development site during the 2009 surveys. Felling at the
correct time of year and careful pre-construction survey would avoid any chance of
disttirbing any nesting activity.

4.7 Qther Mammais

471 As noted in the MBEC Survey Report {Appendix 1}, the only other evidence of
mammalian wildlife noted during suveying was the observation of rabbit {Orvctolagus
cimicufus) and roe deer {Capreofus capreofus) in lhe area. |
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4.7.2

Bats forage around the woodland edge in this area, however, there are no frees

 within the proposed development site that are suitable for bat roosiing, which is the

4.7.3

key planning consideration in relation to this site. The trees were suryeyed for their
bat roost potential by MBEC but they are all too small and lack suitable decay and
damage stiitable for bat roost use,

No evidence of pine marten {Martes marfes) (or wildcat) was found during either of
the surveys within or iImmediately adjacent to the proposed development area, though
BSCG {2002} suggest it is present in the afea. The search of the forest floor for ant
presence was sufficiently infense for any evitdence of this species to have besn
found. None of the {rees are large enough, nor are there areas of boulder scree to
suppoit pine marten dens. Additionally, as previously mentioned, this atea is subject
to a high level of huiman and canine disturbance which would discourage use of the
site for denning by pine marten. it is likely that pine marten do pass through the area
regulady during foraging, as they do across much of the Nationai Park. Pine marten
can often be positively encouraged to enter gardens in this area by the public putting
it food and due fo hins encouraging theilr curiosity. Pine marten will also hunt red
squirrets, particularly taking young out of dreys and this may welf occur in this wider
wogdiand area.

4.8 Qther Species

4.8.1

482

483

The Badenoch and Strathspey Conservation Group {BSCG) have mported ihe
presence of a number of species of insect in the area. For the Boat of Garlen site this

includes the Slender Groundhopper (Tetrix subidala). As identified in the Survey |

Report {Appendix 1), the proposed development area and its immediate vicinity do
not really provide optimum habitat for this species, although areas strrounding the
praposed site do,

A ground nesting bee, Andrea lapponica, was repotted in the area 2008, While this
species is widespread across the Nalional Park area, this report was for a grouping of
15 females. Information on the ecology of such insect spacias is often scant and they
are fairly poorly understood and studied. These bses are thought to be normaliy
solo-nesiing and nest burrows are thought to be more communly scatiered across the
woodland floor rather than concentrated (BSCG, 2009). However, information is
scarcs and as with many species of insect in this area, the more one looks the more
ong finds — under-recording is a recognised issue. This find may just have been an
indication that the majority of the area is not suitable for them or vice versa, they may
actually be fairly widespread around the wider valley.

Two mollusc species noted by BSCG are ihe ash-grey siug, Litnax cinereoniger, a
“widespread but local” woodland species associated with dead wood and “intoicrant
of human disturbance” and the Lemon sfug, Mafacolimax foneffus. Both siug species
are noted as “scarce” by the Conchological Saciety of Great Britain & ireland. £ imax
is described as “Probably the most refiable indicator of ancieni, semi-natural
woodland”, though Malacolimax is also a good indicator of ansient woodland where it
ocoure (CSGBEL, 2010). Howsver, it should be rioted that this refers to broadleaved
ancient woodiand and not coniferous forest (hough true Ancient Caledonian Pine
Forést would alse contain broadleaved species). Given the age of the Boat of Garten
plartation and its obvious recent history of commercial forestry, it is unlikely for sither
of these species to be present, parlicularly at the northemn end of the wood where we
are discussing — neither was observed during the survey programme, though a high
number of Great black slugs, Arion afer, were chsetved. Growing Lp to 15cm, Arion is

mbec
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4.8.4

one of the most common UK slig species, feeding on any decaying plant detlritus
avaiiable (Natural England, 2010).

While afl these records are interesting, if they are to be further investigated by MBEC
confirmed identification records through the relevant British Recorders would be
nacessary, along with precise details of their locations. However, this is not felt
necessary because, for this proposed development site, given that none of these
species are formally profected and given that the vast majority of this surrounding
plantation habitat will remain i is not thought likely that there would be any effect an
their conservalion status, even locally. It is the case that all of these species are
recoghised as being under-recorded and under studied; they are very likely to be
present much maore frequently in the surrothding area than acologistsfentomologists
are currentiy aware of.

8. MITIGATION

541

514.2

mhec

A range of mifigation has been discussed for the proposed development and the
wider area of Boat of Garten Woods during the design development process, in
discussion with the Deveioper, Seafield and Strathspey FEstate and from
recommendations SNH have made. This iterative process has been on going for a
number of years.

it is recognised, as discussad in Section 2, that while the proposed site iz not
important to capercaillie that there is concern about the development of the recent
core paths initiative and the general disturbance levels, particutarly related fo the
walking of dogs off the Jead within Boat of Garten Woods as a whole. This proposed
developmeant in conjunction with the landowner, Seafield and Strathspey Estates,
provides an opportunity to improve the current situation and to help fo mitigate for this
proposed development within the wider woodland arsa. As discussed in Section 2 of
ihis report, Figure 3 provides a suggested draft approach to this. Gapercaillis habitat
enhancement of the southem woods, fo include reduced recreational access, was
aone of the earliest proposals (e, befﬂ;‘e invasligation of the -red squirrel dreys).

Despite the fack of evidence of capercaillie in close proximity to the village and the
proposed development area, this was considered an appropriate approach; given the
Ekety value of the wider wood as a linking habitat betwaan the SPAs either side of the
Rivar Spay in this part of the valley.

The principles involved in the proposed capercailiie mitigation follow those
recommanded by SNH and those the Estate are carrying out in other parts of their
tandholding in the surrounding area. Figure 3 indicates proposed iocations and
actions and these proposals are detaiied here:

. A new lcop path incorparated into the proposed development io allow short dog
walking immediately adjacent to the devefopment edge. This will aiso help to
prevent the formation of any new “desire” fines off the main paths. Paths from
the proposed development will also be designed specifically to encourage the
use of this and discourage the use of any additional exits and entrances.
Signage will be used o advise walkers of the varying lengths of the loops to
and from the village that are available to them and encouraged for use:
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. Cin the exisiing paths going south info the woodland, habiiat edge management
can be used to discourage walkets {(and dogs off the lead) from leaving the
immediate etwitons of the path. This can be achieved by localised tree
managemsnt;

" A saries of sighs wiil be erecied at entrances to key paths, advising generally of
ground nesting birds, controling dogs, preferably on lead walking and asking
neople to stick {0 the fracks. See Figure 3 for the stiggested locations for
these,

c Two existing pathsftracks which laad into a genarally quieter area of the wood
will be actively managed to remove or at least reduce the related dishwbance
zohe for capercailie. This can be done without actively shutting the patha
using scarification o encourage natural regeneration along with signage. This
will also act as enhancement for other spacies using this area as well; and

. The Estate have volunteered to infraduce some variabile thinning in the wood to
improve capercaillie hahitat away from the pathaftracks. The detail of this
wotilld need fo be agresd with SNH and the capercaillie project officer. Seafield
and Shrathepay Estata have implemented such capearcaillie enhancement work
elsewhere within their land which is known fo have been successiui,

Mitigation for red squirrel and wood ants has heen previcusly proposed by MBEG
{and fully commitied to by Daval Developments) as part of the Survey Reporiing
{Appendix 1). This includes a carefully phased feiling programme with the intention of
penniting safe movement of squirrels out of the imimediate developmant area during
the construction process {as indicated in the Cuiline Ecological Manageament Plan
preganted as Appandix 2). Evidence from other previous developments within the
Park arca demonstrates that retention of some mature lrees, whera practicabls,
within the developiment will promote continued colonisation ﬂf the area by red
squirrel, as well as suitable landscape planting. MBEG will ensure that all fandscape
planting is of native species, suitable for the area and which will ba of bensfit to red
squirret i parlicular. This re-colonisation of red souirrels (and from previous svidencs
the local increase in the density of the population) will in part be increased by foraging
oppettunities provided by residents of the compleled housing. Without any further
encatiragement it is very likely that increased bird feeding and specific red squirrel
feeding wilt occur in gardens, as has happened eisewhere and encouraged an

- increase in red squirrel winter survival leading to a localised popualation increase. For

51.5

wood ant nests, careful franslocation of the structres has been demonstraled as
being adequately successful and werthwhile, although if possible this will be avoided.
Habitat enhancament for capercaillis within the wider forest will also act as habitat
snhancement for wood ants in the surrounding area. Additionally, the opening-up of
the canopy in this area and specific adge trealment will encourage a stight increase
the availability of suifable wood ant habitat. Effeclively "glading” the plantation
woodland edge wili provide more cppﬂrtumtses for noest establishment on the edges of
the proposed developmeant,

For other species, especially avian and invartebrate species, residential gardens
often provide a rangse of different habitais and foraging opportunities, particularly
wihen planting is sympathetic to lhe surroundings, as it will be for this development.
The first step in this process will be thé further suitable landscaping of the
developmert, only appropiiate native species will be pianted, such that the
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biodiversity of the site can be enhanced in line with the habitats of the surrounding
args.

516 It is recognised and fully accepted by Davall Developments that MBEC will perform
an Ecological Clerk of Works role pre, during and immediately post construction. This
will allow for a regular advice and site based support system to ensure that the pre-
conslruction elements and the construction elements are all taken forward in an
ecologically sensilive way. This approach wili also ensure that the wider surrounding
habitat works, partictlarly in relation to the paths and the Estate’s future work are
coardinated with retevant stakeholders including the Park and SNH.

6. CONCLUSIONS

B.1.1 The proposed housing development has been subjecl to a number of ecological
investigations during the life of its design stage. Initially redesigned in response to the
presence of capercailie ocutside of the site it in the southern woods, rad squinet
presence further influenced the design with the result that the current proposal has
heen shaped to fit within 2 much smaller area and takes into account the use of this
prart of the plantation by red sguirrel.

6.1.2 With the implementation of the full mitigalion propoesals outlined, it will be possible to
not only fimit the potential for indirect disturbance to species, but also to slighlly
enhance the edge habitat for the species present in this part of the Boat of Garlen
Woods and provide enhancement for capercaiflie in the wider woodiand, through the
active participation of Seafield and Strathspey Estate.

6.1.3 Successive surveys have demonstrated that capercaillie, while present in the Boat of
Garten Woods, do not use the plantation area adiacent to the village or the arsa
proposed for development. Thass surveys have also indicated that capercaillie use of
the wider area should not be affectad in relation to this develcpment The
designation of core paths in this area, while unforunate, from a capercailie
perspective due fo the limitation put on managament of them can be used to limit the
use of other paths in the Woods and lo encourage their use by existing village
residents, visitors and new residents. This management can be effected through
educalion and signage. Al parlies concemed recognise the possible importance of
lhe wider plantation as a linking habitat between important capercailiie areas within
Badenoch and Strathspay. :

B.1.4 The issue of the legal status of red squirrel, with respect to development, has been
clarified fo an exient by the Reporters of the AWPR and Beauly io Denny powerline
projects. A pragmatic approach lo development is recommended, including
recognition of the mobility of red squirrel, their response to secondary disturbance
and their ability to coexist with people in such woodland edge settings. 1t should atso
be home in mind lhat there is cumently a licensing regime for development befing
taken forward within the Scottish Parfiament and by the time this development is
baing built this may well be in place. However, regardiess of this the Develaper is
sure that this development can be laken forward in a legal manor protecting the red
aquirrel population of the Weod.

6.1.5 As prescribed within the MBEC Survey Report {Appendix 1), an acciogical pra-
construction survey programme and the provision of Ecological Clerk of Works roles
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will be an important aspect of the mitigation process. Flexibilily in approach will be
required in the construction programme, in order o respond to the findings of the
survey programme should any issues be raised (see Appendix 2 for datails of this
approach}.  Any such fssues will be fully discussed with SNH and the Park and the
ecologists will keep in regular contact and provide regular updates, as mitigation s
detailed and developed.

6.1.8 SNH has been consulted throughout the design iteration process and, aiong with
specialist scolegical input, this mvolvemant will be continued fo ensure a satisiactory
safeguarding, with the enhancement discussed for the ecological interests of bioth the
devslopment site and the wider surrounding area.
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